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SETCr u.s. D'epartment of Housing and Urban Development
K

ﬁq}qg OFFICE OF HOUSING

Special Attention of: Notice H 98-10 (HUD)
All Section 236 Project

Mortgages, Managing Agents, Issued: 2/26/98
and HUD Asset Management Staff Expires: 2/28/99

Cross References:

SUBIECt  CATCULATING AND RETAINING SECTION 236 EXCESS INCOME

APPLICABILITY: This Notice applies to all Section 236 Projects
whose mortgages are insured or held by HUD and to
non-insured State Agency projects whose mortgages
are assisted under the Section 236 program. All
Section 236 projects must use the new Form HUD-
93104 attached to this Notice. Only Section 236
projects with mortgages currently insured (not
HUD-Held or State Agency non-insured projects) may
participate in retaining some Excess Income.

I. Purpose: Section 221(c) of the Department's Fiscal Year
1597 RAppropriations Act, P.L. 104-204, amended Ssction
236(g) of the National Housing Act to reguire that Excess
Income (rent collected in excess of Basic Rent) be computed
on & unit-by-unit basis and to permit project owners with
mortgages insured under Section 236 to retain some or all of
their Excess Income if pre-authorized by HUD and under such
terms and conditions as established by HUD. The wording of
the statute does not permit State Agency non-insured Section
236-assisted projects or HUD-Held Section 236 projects to
retain any Excess Income. The Department is implementing
this requirement effective with rent collections for the
month of March 1898. While the way Excess Income is
computed could result in increased cash remittances to HUD
in some instances, the Department will allow eligible
projects to retain some portion of their Excess Income and
increase the overall benefits to these Section 236 projects.

The Form EUD-93104 dated 2/98 and the accompanying
instructions have been simplified and changed to reflect
this new legislative mandate. The Form HUD-93104A has been
eliminated because the needed information can be taken
—directly from the rent rolls; eliminating this redundant——
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form also will result in significant time and cost savings
to the owners of Section 236 projects. Note: The
instructions on Form HUD-93104 reguire that the rent rolls
must be able to support the calculation of Excess Income for
all units in the project. All Section 236-assisted projects
are to use the Form HUD-93014 dated 2/98 beginning with
rents collected beginning March 1, 1998. Previous editions
of this form are obsolete and may not be used.

Industry Comments: The Department sought and obtained
comments and suggestions from the affected industry groups
about what criteria the Department should establish to
permit retention of Excess Income. The Department has tried

to accommodate the industry to the greatest extent possible
in issuing this Notice.

Revised Procedures: Excess Income consists of. cash
collected as rent from the residents by the mortgagor, on a
unit-by-unit basis, that is in excess of the HUD-approved
Basic Rent. The revised Form HUD-93104 dated 2/98 and its
accompanying instructions must be used to show the amounts

collected, the amounts authorized to be retained, and the
amounts due HUD monthly.

NOTE: For projects with project-based Section 8 assistance,
Section 8 vacancy and damages claims are not considered when
computing Excess Income.

The Secretary is authorized to allow deserving and resliable
owners of projects whose mortgages are presently insured
under Section 236 to retain Excess Income in order to
maintain adequately the low- and moderate-income character

of the projects and for other purposes deemed to benefit the
project and its tenants.

Who may participate and retain Excess Income. In general,

all Section 236 projects with mortgages insured by EUD may
be zallowed to retain Excess Income unless:

A They owe HUD Excess Income from prior periods. All
past due, unpaid Excess Income must be paid in full to
HUD before future Excess Income may be retained.

B. They are subject to administrative sanctions such as
debarment, suspension, or any other form of denial of
participation. Until sanctions expire or are

terminated by HUD, these projects must remit all Excess
Income to HUD monthly.

C. Tﬁey have major unresolved audit findings or have not
complied with requests by HUD to take other corrective
actions. Examples include but are not limited to:
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VI.

Management acceptable to HUD has not been provided,
commingled funds have not been separated, loans to or
from other projects have not been eliminated, or
unauthorized distributions have not been restored to
project operating accounts.

Mortgagors meeting the above criteria and who are pre-
authorized by their HUD Field Offices to retain some or all
of their Excess Income may retain Excess Income to the
extent it is or will be used for one of the five purposes
shown below. It is necessary to obtain advance approval
from HUD to retain Excess Income, which can be used for any
or all of the following purposes.

1. Project operating shortfalls, including repair costs;

2. Future repair costs for projects, including -increasing
deposits to the Reserve Fund for Replacements;

3. Service coordinators;

4., Neighborhood networks;

5 Enhance supportive services for the elderly.

Requesting HUD’s Approval to Retain Excess Income:
Mortgagors who believe they may be eligible to retain Excess
Income and who would use it for one or more of the
authorized purposes listed above should request in writing
EUD's permission to retain their Excess Income. In thes
letter to their HUD Field Office they should outline and
briefly describe the uses to which retained Excess Income
would be put. Whenever the intended purposes to which
Excess Income would be used changes, mortgagors should
notify their local HUD offices of the proposed changes and
obtain HUD’s permission for such changes.

HUD Field Office Response: HUD staff will review the
mortgagors’ requests and issue letters of permission or
denial. TIf a mortgagor’s request is denied, HUD staff must
cite the specific reasons for denial and state what would be
required of the mortgagor to receive HUD's permission to
retain Excess Income. When the mortgagor has corrected the
conditions to HUD'’s satisfaction, the Field Office should
inform the mortgagor in writing so that it may begin to
retain Excess Income on a prospective basis.

HUD’'s Withdrawal of Approval to Retain Excess Income: The
retention of Excess Income by mortgagors is a privilege, not
a right, extended by the Department to responsible owners.
If a mortgagor becomes ineligible to retain Excess Income
for any of the reasons enumerated in the preceding Section
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III, the HUD office of jurisdiction may notify the mortgagor
in writing that it has become ineligible to retain Excess
Income and that all future Excess Income collected is to be
remitted to HUD. This letter should be sent via certified
mail, and it should indicate a prospective 30-day effective
date. The letter also should state the specific reasons for
HUD’s withdrawal of approval, and it should indicate what
actions the mortgagor would need to take in order to
participate again in the retention of Excess Income in the
future. Additionally, should the mortgagor fail to provide
the annual description of its uses of the retained Excess
Income as required by Section IX below, HUD may withdraw its
approval to retain Excess Income.

Remitting Excess Income to HUD: All Excess Income due HUD
as calculated in accordance with these revised procedures is
the property of the Federal Government. It must .be remitted
to HUD monthly, without any delay for any reason.

Mortgagors are not entitled to keep the Excess Income duse
HUD that is in excess of any amounts that are authorizsd by
EUD for them to retain. Mortgagors are assuming the role of
EUD’s fiduciary agent in collecting and remitting Excess
Income. HUD may use any lawful means at its disposal,
including recovery against the required fidelity bonds, to
collect unremitted Excess Income that is improperly retained
by mortgagors, their managing agents, or others.

Accounting: The collection and retention of Excess Income
by the mortgagor of a project with a mortgage pressntly
insured under Section 236 shall be treated as follows in the
ragquired audited annual financial statements. Excess Income
that 1s retained by such a mortgagor should be considersd as
Kent Revenue and should be booked using Account No. 51¢%0,
"Rent Revenue, Miscellaneous," until further notice.
Nonprofit mortgagors subject to the Single Audit Act and OMB
Circular A-133 need to include retained Excess Income in the
formula used to calculate expended federal assistance.
Excess Income that is to be remitted to HUD should not be
considered "revenue" but rather as pass-through cash
receipts and disbursements, since the mortgagor entity is
only a conduit for the funds remitted to HUD. However, if
the retained Excess Income is not used for any of the
authorized purposes, this fact must be disclosed by the
auditor in the Compliance portion of the annual audit and

any such amounts improperly retained and used must be
remitted to HUD as Excess Income.

Other Reporting Requirements: The mortgagor of a project
with a mortgage presently insured under Section 236 shall,
within the deadlines as may be established by HUD for the
submission of their annual audited financial statements,
provide annually the local HUD office of jurisdiction with




two copies a brief narrative description of the amounts of
Excess Income retained during the prior fiscal year of the
project and the uses made of that retained Excess Income.
The Department does not anticipate that this narrative
report would be more than about one page in length. The
Department does not wish to receive an unnecessary or
superfluous amount of detail about the uses of the retained
Excess Income, but failure to submit this brief narrative
report could jeopardize the privilege of retaininag future
Excess Income. Mortgagors are to certify the truth and
accuracy of their statements in this report under penalties

provided by 18 U.Ss.C. 1001, 1010, 1012 and 31 U.S.C. 3729,
3802.

X. Local HUD Office Actions: The local HUD offices should
review the annual descriptions for general compliance with
the mortgagor’s intended uses of Excess Income and ask
mortgagors for clarification as necessary. Local EUD

offices should forward one copy of the reports to the Deputy

sistant Secretary for Multifamily Housing Programs soon
after receiving them.

Ne]

X Effective Date: The effective date of this Notice is the
date of the Notice. This Notice is effective for the
rents collected for the month of March 1998.

NOTE: Previous editions of Form HUD-93104 are obsolete and may
not be used after the effective date of this Notice. Form HUD-
953104A is cancelled.

Attachment: Form HUD-93104 dated 2/98, with instructions.

Nedies ?Ew

Nicolas P. Retsinas
Assistant Secretary for Housing -
Federal Housing Commissioner




Monthly Report of Excess Income U.S. Department of Housing OMB Approval No. 2502-0086 (exp 10/31/2)
. and Urban Development
Office of Housing

S'eCtion 236 Projects Federal Housing Commissioner

Ir t: Follow the instructions on the back to prepare this form.
S Jis form by the 10th of the month following the month covered by this report.
P—roject Name and Address FHA Project Number

Reporting Period (mm/yyyy)

Mail this report to: (This form is designed to fit a window envelope.)

Complete this block only if there is a
payment due HUD

Check Number| Amount

Excess Rental Income
P.0O. Box 360333M
Pittsburgh, PA 15250

folg line
Project Owner's Name and Address Management Agent's Name and Address
l
|
|
|
|
|
Phone Number Employer ID Number ‘Phone Number Employer ID Numper
\ ; i
\ i
Jss rental collections in excess of approved basic rental per unit for all units in the project 'S
}
Less amount retained for HUD-approved purposes $( )
Total Net Excess Income due HUD this month S

Certification: | certify that the information on this form is true and complete.
Warning: HUD will prosecute false claims and statements. Conviction may resultin criminal and/or civil penalties. (18 U.S C. 1001, 1010, 1012; 31 U.S.C. 3729, 3802)
Type the Name & Phone No. of the person preparing this report (include area code) Name of Reviewing Mortgagor Official & Phone Number

Title

Signature & Date Signature & Date

X X

Previous editions are obsolete

form HUD-93104 (2/98)



Plblic reporting burden for this coilection ofinformation is estimated to average 5 minutes perresponse, includingthe time for reviewing instructions. searching
existing data sources, gathering and maintaining the data needed, and completing and reviewing the collection of information.

. - N : This agency may not collect
thys information, and you are not required to complete this form, unless it displays a currently valid OMB control number.

The mation is collected to obtain full benefits authorized by the amended section 236(g) of the National Housing Act. The information will enable HUD
tc 1at project owners carry out their statutory obligations to remit to HUD all Excess Income that HUD has not authorized them to retain. Responses
ar d to obtain and retain the benefits authorized and mandated by section 236 of the Act. The information is considered nonsensitive, and there are

no a---.ances of confidentiality.

Privacy Act Statement: The Department of Housing and Urban Development (HUD) is authorized to collect this information by Section 236 of the National
Housing Act, as amended, and the Employer Identification Number (EIN) by the Housing & Community Development Act of 1987, 42 U S C 3543 . The
information concerning the monthly reporting of excess income is being collected by HUD to: (1) ensure project owners comply with the program requirements
to accumulate, safeguard and pay HUD all rental charges collected in excess of the basic rental charges, (2) recover and enforce collection actions through
repayment plans and/or offset of future subsidy billings in accordance with 24 CFR 17, administrative claims, and assess civil money penalties pursuant to
Section 416 of the 1987 Housing and Community Development Act, as well as, (3) automate financial reportingneeds. The EIN is used as a unique identifier
for closer monitoring of owners and agents. HUD may disclose this information to Federal, State andlocal agencies when relevantto civil, criminal, or regulatory
investigations and prosecutions. It will notbe otherwise disclosed or released outside of HUD. except as required and permitted by law. Failure to provide the
information could affect your future participation in HUD programs.

Instructions for Preparing form HUD-93104,
Monthly Report of Excess Income

This form is designed to fit a window envelope. payment on the check.

The following (and similar) items are excluded from the computations: Late
fees. NSF Check fees, utility surcharges, security deposit damage sur-
charges, Section 8 damage surcharges, Section 8 vacancy payments, local
tax surcharges, and separate parking or cable television charges if these
amenities are not included in the Basic Rent.

A prorated amount of Excess Income must be computed and remitted when
only a partial month's rent paymentis due and paid. Amounts received inthe
current month for rents due in other months are to be applied to sums due the
Operating Account and due HUD for those other months If the information
Is not already available or readily extractable from the project's rent rolls or
ledger folics, the mortgagor must prepare a detailed monthly schedule of
each unit that did not receive Rent Supplement, RAP, or Section 8 Assis-
tance of any type this schedule (or the rentroll) must show the basic rental
charge for each unit and the amount collected as rent in excess of the basic
rental charge for each unit. This schedule (or rent roll) must be prepared
each menth regardiess of whether Excess Income is being remitted for that

All Section 2
remiteachm

Rental Rate

36 project owners (Insured, Non-insured. and HUD-held) must
cnth all rental receipts in excess of each unit's approved Basic

All Secticn 236 mortgagors are to

1 Precare and mail form HUD-23104 by the tenth of each month to report
tne prior month's collections A report must be submitted each month,
whether or not a remittance is required

rd the original form HUD-23104 to the address shown on the form,

month This schedule (or rent roll) must show the following information for
each unit that does not receive Rent Suppiement, RAP, or Section 8
Assistance of any type. and it must be presentedto the independent pubiic
accountant performing the annual aucit of the mortgagor at the time of the

A t
ccpy to the local HUD Oftice that has jurisdiction over the project audt
. Unit Tenant Basic Tenant Excess
3 Kezpccpies of the completed forms as part of the books and records of Nimber Name Fent Eental Above
the prcjecttor atleastsevenyears from the datesthe forms are prepared Fayment Basic Rant

4 Auacnacheck forfull payment of the total amcunt shown due, indicating
tre prciect number and the month and year of the Excess Income

Previous eciticns are obsolete form HUD-93104 (2/98)






